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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GenAto C. MANN
ATroaucY GENERAL

Honorable J. T. McMillin
Dapaty Coondissioner R
Department of Banking ' ¢ \
iustin, Texas SN

— ) \\
Dear Mr. Kexillling Opinion,No 633149‘
Res VYhether or‘not Articla 654
‘ //’“P. C+p; known ag the Bank
- : Loan Idmit Lav, ig violated
,/ ~~where the bank's loan,other-
//‘ ¥lse ‘an excessive loan,ls
pade, tipor the RF¢ participat-
\\ \\”,1on"agreament.

We beg ;6_Ecknowledge receipt of your letter of
Fgbruary 11, 1941, reqnesting an opinion, as follows:
." /’ . \

*You, of course, are aware that the Recon-
structién Minance Borporatzon, -a Fedearal instru-
manta-itg, atting pursuant to Federal Btatute,
is_offerin g\fxnancial assistance to business

rough ‘the “exscution of participation agree-
,/nents, executed on.R,F.C.Form L300, 2 copy of
thibh/is hereto attachad. The mechapnics of the
peratipn, aa I unﬂerstand them, are. these: -

\\\ ) 'A\business man desiring a subatantial loan

apblies to the Reconstruction Finance Coryporation
for a_lbanc The Corporation generally is unwille
ing to make loans directly. Instead, it suggests.
to tho Lorrower that he apply to hisg local bhank
‘for the loan and that the Raconstruction Finance
Coryoration to assist bhim in obtaining the loan
will execute a participation agreement in favor ‘
of the bank on the form above mentioned, agreeing
upon demand to purchase a stipulated percentapge
of the loan upon being requested to do so by the
bank. With theso facts in mind, I respectfully
ask whether or not there i1s a violation under Arti=-
cle 664 of the Penal Code of YToxas in the following
fact situation:

OMMUNICATION 15 TC BE COMSTRUCD AS A DEPARTMENTAL OPLNIOM UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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*A State banking corporation has a loan
1limit of 420,000.00. It makes a loan to an
individual for $40,000.00 and similtaneously
with the loan ‘the R.F.C. executes a participa-
tion agreement on the form above mentioned,
agreeing on demand to purchase a $20,000.00
participation in the loan.®

It i3 the oplinion of this department that the
participation plan outlined by you, and more sgpecifically
shown in the particlpation agreoment, form of which accom-
ranlies your letter, does not relieve the overloan of a
bank from the prohibition contained in Penal Code, Article
554 .

Article-554 1is as followst

®No incorporated bank or trust company
chartered under the laws of this State shall
loan its rnoney, direcfly or indireotly, or
permit any individual, private corporation,
company or firm to-bocome at any time indebt-
ed or liable to it in a sum exceading twonty-
five por cent of its capltal stock actually
paid in and surplus, or permit a line of
loans or credits to any greater amount to
any individual, private corporation, company
or firm. Any agent or officer of any incor-
porated bank or trust company who violates any
provigion of thig Article shall be fined not
less than One Hundred nor more than Five Hun-
drod Dollars, or be imprisoned in jail for not
less than thiriy nor more than ninety daysg, or
both. All loans to members of any unincorpor-
ated company or firm shall be considered as if
thoy were loans to such company or firm in de~
termining the limitation here prescribved. The
discount of commercial or business paper actual-
1y owned by the person negotiating the same
shall not be considered as borrowed money; a
permanent surplus, the setting apart of which
shall have been certified to the Banking Com-
wissioner and which cannot be diverted without
due notice to and congent of said officer, may
be taken and consideroed as a part of the capi-
tal stock of this article. In no cvent shall
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any such loan exceed twenty~five per cent of the
authorized capital stock and certified surplus.
Providsd, howevar, that the word *corporation?
or any nther word or term as hereinabove used
shall not be taken to include or to refer to a
zmunicipal corporation, county or any district
croated for school or any other State or local

public purpose.

The vice of an overloan, where there is one,
exists from the moment the transaction is completed and
the bank has parted with its poney, and the agreement of
another t¢ purchase the eXxcess portion of such loan, or
the entire loan, as to that, does not mirge the transge
action of invalidity.

Moroeover, the form of participation agreemant
under censideration is hot even an unconditional agree-
zent upon the part of the Heconstruction Finance Corpora-
tien to purchase a participating interest in the loan.
The agreemnt dees jurport 10 purchase for cash from the
bank a participation interest, but it recitess

®subject to the following terms and con-
ditions: # # # (2) Upon five dayst written
notice RFC may at its option at any time pur-
chase its agreed participation in gaid loan
(in which event bank shall simultancously is-
suc t9 RFC a participation certificate on
RFC Form L=~301) or said loan in its entiretyy
and upon five (8) days' written notice bank
may at its option any time purchase RFC's
interest in gsaid loan,”

It is thus plain the instrument contemplatas
tikat the purchase of the participation intercst in the
loan is to be at the option of the Reconsiruction Finance
Corporation.

In construing the law, we are not to be swerved
- by the hardships that may follow -- we are concerned only
with the truc interpretation of the statute. We would
net be justified in attoempting to relax the rigors of a
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statute where the statute itself is plain and unanmbig-
UOUB »

Very truly yours

MBRADNMOY AR AT MY MIve an
A URNRILA W NAIRAL WD R ILARAY

By ' ﬂé«’—{/
Ocle Sgaer
Assistant
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